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KENTUCKY LAW JOURNAL
struing it to apply to misdemeanors? The answer to these questions
may be finely drawn but it is based upon justice and reason.
Since the granting of Magna Charta, I215, A. D., by King John,
the English Law has embodied the principle, that the greatest precaution must be taken by the courts, in dealing with persons _accused
of crime. And why? Because the law presumes, every man to be
innocent until he is proved guilty.
To prove the innocence or guilt of any person accused, of crime,
he must be arraigned in a court of proper jurisdiction, an issue must
be reached, and an acquittal or conviction must be-rendered,,either by
the court or a properly selected jury.
The English Law has such high regard for justice and places
such careful restrictions on the -officers .of the law, as regards the
rights and privileges of persons, that the courts of Kentucky' have
fcund:it-proper and in keeping with the spirit and justice of the law,
to.pezmit the plea of autrefios acquit, in cases of misdemeanors. Thus
after a fair and impartial trial has been held a court of proper jurisdiction, the spirit of the law forbids a second trial upon an indictment
for that particular offense.
Therefore, since the law is based .upon justice, from Alpha to
Omega, and since it places such careful restrictions upon the officers of
the.law, as .regards. the rights and privileges of persons, the courts of
Kehtucky acted properly and in keeping with the spirit and justice
of the law, to permit the plea of autrefois acquit, to apply in cases
of misdemeanors.
TRIAL BY JURY
This article was awarded second prize in the contest conducted by
Baldwin Law Company.
By W. J. Kallbreir, Junior Law Student.
The greatest bulwark in the administration of justice against the
power and aggression of a single man is the "Trial by Jury." The
exact origin of this institution is not known, however, writers have
traced it back to various sources: It is a settled fact today that all
the early countries had some form of jury. trial. We- find that it was
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customary among all people to permit men under oath to testify for
or against the criminal.
Many authors have given the facts that gave rise to the foundation
of this institution. It seems from the consensus of opinion that it
was based on the idea of representation. The jury was to represent
the community in whatever was decided in a certain case. Moreover it
was an inquisitory body which sought information for the king,
besides rendering decisions in actions etween individuals.
The form of jury trial as we have it today was brought to
England at the time of the Norman Conquest in io66. However, it is
disputed as to where the Norman obtained it. It is argued by some
that they received it from the Scandinavians, while others contend
that they cafr trace it back to Roman origin. Still others say it prevailed among the Saxons. Blackstone expresses his opinions that it
was in use among the earliest Saxon colonies. Thus we see how
unsettled this question is. Bue the purpose of this short treatise is
not to decide on the exact origin of this institution, but on the other
hand it is an attempt to show the development of it from the time of
the Norman Conquest to the present day and the value of it as an
instrument in the administration of justice.
'In the earliest English cases we find the use of ordeals prevailing.
The accused person was made to stand some physicial test of endurance by which his guilt was determined. ror example, we find the
test of water and of heated irons used most frequently. In the
former the defendant was compelled to jump into a river or other large
body of water. If he went to the bottom and remained there fQr a
certain length of time he was held not guilty. In the second test the
man was given a red hot iron to hold for a short space of time. His
hand was then bandaged up and without the application of atiy
medicine was left alone for a few days. At the end of this period if
his hand was healing nicely, he was deemed innocent, otherwise he was
held guilty. Of course, the folly of the use of the ordeals is selfevident.
Henry II. may be called the real founder of trial by jury in its
English character. Its positive history began with the trial of
Gundolph, Bishop of Rochester, against Pichot, the King's sheriff,
over th title to certain lands in Kent, which was in dispute. The
people of the community were called together to decide this case.
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After a decision was rendered in favor of the plaintiff, twelve men
were chosen to affirm it under oath.
The reason why twelve men were chosen is not known. Lord
Somers advances the following theory: "In analogy of late the jury is
reduced to the number of twelve, like as the prophets were twelve to
foretell the truth; the apostles twelve to preach the truth; the discoverers twelve, sent into Canaan to seek and report the truth; and the
stones twelve that the heavenly Jerusalem is built on."
In the further development of jury trials we find that the plaintiff
demanded a writ whereby four knights chose twelve men to decide
the case. These men were already in possession of the facts and
rendered their decision according to their knowledge of them. If
they disagreed twelve more men were chosen. This was continued
until a verdict was reached. Glanvil in his treatise spoke of the
assize of jurata patrial as forms of trial by jury already in existence,
and describes the assize as a method of trying the title to lands, rights
of advowsons, and claims of vassalage, by twelve men under oath.
These jurors knew the facts before going to court. A unanimous verdict was required.
In 1194 the articles of Clarendon provided for the election of two
knights in the hundred, who in turn Ghose ten more to constitute the
jury. Stubbs describes this form of jury in his Constitutional History
of England. In the first place four knights are to be chosen from the
country, who by their oath shall choose two lawful knights of each
hundred who in turn shall choose ten more knights, or if knights
be wanting, legal and free men, so that these twelve men may
answer under all heads concerning the whole hundred."
Bracton, Britton, and Fleta speak of this form of jury trial.
Bracton enumerates the causes which will prevent a man from serving
on the jury as perjury, serfdom, consanquinity, affinity, and enmity.
After this jury assembled to try a case they were not permitted to
disband, nor was access to them by any person allowed until a decision
was rendered.
The Magna Charta of 1215 provided for the election of a jury
through two justices chosen by the king, together with four knights
of the county. An important clause of this instrument, "That no
freedom should be taken or imprisoned or disseized or outlawed or
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exiled or in any way destroyed, save by the lawful judgment of his
peers or the law of the land," gave this institution a permanent place
in the administration of justice. By the Lateran council the ordeals,
which still were used at times, were abolished forever.
The development of the jury trial is next seen under Edward III.
In the twenty-third year of his reign the jury was given the power
to render a decision upon the statement of facts by witnesses. Incidentally it may be mentioned that this was the foundation of the
law of evidence. The next we see of the jury, the advocate is on-the
scene arguing the cause for his client.
Whenever a party thought the decision was given against him
unjustly he had a right to appeal to twenty-four men. These men
looked into the verdict of the jury and if they declared the jury
"oathesworthe," they were arrested and imprisoned.
The final, step in the development of the modern jury took place
upon the abolition of the trial by combat in criminal cases. These
combats were carried on by the accused against the offended or in
case of either being unable to serve, a substitute was appointed. They
fought with clubs and leathern targets and the one yielding or being
overcome was held in the wrong.
Since the growth of the jury to its present status there have been
some arguments raised against it. We have marked the growth of
this institution and how it has become a part of the English speaking
race. Its value in past history as a protection against the despotism
of the crown cannot be over-estimated.
It has proved a strong security for life, liberty, and property,
the three inalienable rights of the English and American people. It ;s
based on the proper principles of representation and is the only
method of giving the American people a share in the administration
of justice. It serves as an indispensable factor in educating our
people in their political and civil rights. It is so imbedded in our
constitutions that it cannot be altered or abolished.
It will be in existence in criminal cases as long as the prin6iples
of our law remain the same. As long as we say it is better for ten
guilty men to go free than for one innocent man to suffer, so long will
this institution prevail. It is true many guilty men are allowed to go
unpunished, but no one has devised a plan whereby we can do better
and keep within the spirit of our law.
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It is also true that the jury is sometimes moved by a sudden wave
of exciteriient and is prejudiced in its decision.
Fortunately these waves move usually against the guilty. But is
the jury moved more than other tribunals? Would a judge render
an impartial decision in such a case? Those who answer this question
in the affirmative base their argument on the premise that judges are
superhuman and that it is harder to influence the mind of one man
than the minds of twelve men. The same thing may be said with
reference to bribery.
The jury should consist ot twelve honest and intelligent men
from the community. If we say the American citizen is not -equal
to his task, we belie American manhood, contradict the course of
judicial proceedings, and fail in the duty to the communities which
rely upon us for a legislative machine by which juries are to be
secured.
Trial by jury is an institution which the people control. To take
it away would be depriving the people of their share of the right in
the administration of justice.
The advantage of trial'by jury may be summed up in the following words of Elihu Root: "I do not now believe that the people
* * * are dissatisfied with the time honored institution of trial by
jury. I am not dissatisfied with it, sit. I believe it is one of the most
important, most vital, and most sacred of the institutions which *maintain our free and popular government. I believe it serves to bring the
people-not lawyers and judges, the plain people-who vote, and who
underlie the whole structure of our government, into immediate
participation in the administration of law. I believe that it mitigates
the severe logic of our law, and makes its administration tolerable;
and I believe that it reaches correct results in fact and in reason,
though not always by logic."

BITS OF HUMOR
Cutting.
In a case of slander a lady had gone into the witness-box on
behalf of the plaintiff, whose counsel was examining her.
"Now, madam," the lawyer began, "please repeat the slanderous

